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SUMMARY:
... This Note discusses the tension between the First Amendment of the United States Constitution (ratified over two hundred years ago), modern technologies, and the technologies' impact on statutory prohibitions against child pornography. ... This Note is concerned primarily with the collision of the First Amendment, statutory prohibitions against child pornography, and technology. ... The Senate found that new computer technologies allowed fake visual depictions to be made of child pornography that were indistinguishable from actual child pornography ("digital child pornography"). ... The Senate found these digitally created and morphed images worthy of regulation and prohibition for several reasons, including: 1) morphed or digital pornography could be used to seduce real children into sexual activity; 2) morphed or digital pornography could be "used by pedophiles and child sexual abusers to stimulate and whet their own sexual appetites"; 3) morphed and digital images would make the enforcement of child pornography laws very difficult because law enforcement personnel would be unable to distinguish between fake/altered images and real images of child pornography; and 4) morphed and digital images are used in trade for real images of child pornography, thereby supporting the marketplace for actual child pornography. ... However, in any form of morphed pornography there is a clear harm to children, harm akin to that found in Ferber and Osborne. ...  

HIGHLIGHT: 
"If we don't believe in freedom of expression for people we despise, we don't believe in it at all." n1

TEXT:
 [*406] 

I. Introduction
 
This Note discusses the tension between the First Amendment of the United States Constitution (ratified over two hundred years ago), modern technologies, and the technologies' impact on statutory prohibitions against child pornography. This Note explores the constitutionality of two recently enacted federal statutes: 1) the Child Pornography Prevention Act of 1996 (the "1996 Act"); n2 and 2) the Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act of 2003 (the "PROTECT Act"), n3 which seek to regulate digitally created n4 and morphed n5 images of child pornography. n6 Part II of this Note  [*407]  provides a background of the technologies involved, and Part III provides a history of the general statutory prohibitions against child pornography. Part IV discusses the case law history of pornography in general and child pornography in particular. Parts V and VI consider whether morphed and digital technologies can be constitutionally regulated to prevent child pornography. n7
The Constitution's First Amendment provides that "Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances." n8 The First Amendment's ratification occurred when printing and photographic technologies were substantially primitive relative to current technologies. n9 In voting to approve the First Amendment, the ratifiers had no rational conception of how technology would change and how the First Amendment would affect the ability to digitally create and manipulate words and images. This Note addresses whether a legislature can prohibit the creation of either completely digital images or real images that are manipulated by computers that depict child pornography without running afoul of the First Amendment, which was ratified in a much different technological era.

 [*408] 

II. Background of the Technologies
 
Digital imaging's history starts over 300 centuries ago when Neanderthal man drew a picture of a bull on the walls of a cave. n10 The bull was drawn with multiple legs to give the bull an animated representation. n11 Digital imaging's modern catalyst is the Walt Disney Company, which in 1928 created the first animated film, Steamboat Willie. n12 This film essentially relied on analog n13 technology in which thousands of images, hand-drawn on clear celluloid material, were flipped rapidly in front of a camera to produce an illusion of movement. n14
In 1951, the first videotape recorder captured live images from a television. n15 This emerging technology could convert visual, live images into electrical impulses and archive those electronic impulses onto magnetic tape for subsequent retrieval. n16 In the 1960s, the National Aeronautics and Space Administration (NASA) developed technology allowing the transmission of computerized and enhanced digital images to Earth from a lunar space probe. n17 In 1981, the Sony Corporation marketed their Mavica digital still video camera, the first consumer digital video device. n18
The modern age of personal computing permits individuals to  [*409]  manipulate and store digital images in practically any way they desire. n19 A popular digital image manipulation software program, Adobe Photoshop, is available to anyone with a computer for $ 99. n20 For example, with Adobe Photoshop, an amateur computer user can digitally manipulate a family photograph to remove people who appear in the picture or even add people or individual anatomical parts. n21
Visual images can be imported on a computer either by the use of a digital camera or digital video recorder. n22 Additionally, analog images can be scanned into a computer (and converted to digital images) or digital images can be imported on a magnetic disk or simply as a file over the Internet. n23 Alternatively, lifelike images can be created entirely via computer. n24
Computer generated images of people have become so lifelike that there is a beauty contest devoted to representations of female computer images. n25 An article on the CNN web site contains a  [*410]  picture of a woman named Kaya, who looks entirely lifelike, but is really a Brazilian artist's digital creation. n26
Technology now allows for two different methods of image production. The first is a virtual image that is produced using entirely fictitious computer generated features as demonstrated by Kaya, the digital woman. n27 The second method is a morphed image that starts with a traditional image and manipulates it by switching or adding features to a picture. An amateur can easily do this with Adobe Photoshop n28 digital manipulation software on a home computer. n29 Celebrities Alyssa Milano and Nancy Kerrigan commenced legal action when their heads were morphed by use of digital imaging manipulation onto pictures of nude women and placed on commercial Internet sites to be gawked at by voyeurs. n30
iii. History of Statutory Prohibitions Against Child Pornography
 
This Note is concerned primarily with the collision of the First Amendment, statutory prohibitions against child pornography, and technology. A brief history of obscenity laws is helpful to understanding the current legislative posture regarding morphed and digital child pornography.

Congress enacted the first federal statute containing specific prohibitions against child pornography, the Protection of Children Against Sexual Exploitation Act of 1977 ("1977 Act"). n31 The 1977 Act made it a crime, punishable by a maximum fine of $ 15,000 or fifteen years in jail, for anyone to induce a minor to engage in sexually explicit conduct for the commercial purposes of producing any "visual or print medium." n32 Moreover, the 1977 Act  [*411]  criminalized the distribution of these offending materials. n33
Congress subsequently passed the Child Protection Act of 1984 ("1984 Act"). n34 This legislation was a direct response to a United States Supreme Court case, New York v. Ferber, n35 which upheld the constitutionality of a New York State statute that prohibited child pornography even if the depictions contained within the visual or print medium were not obscene. n36 The 1984 Act eliminated the requirement that the image be obscene, and raised the age of minority from sixteen to eighteen years old. n37
In 1986, then United States Attorney General, Edwin Meese, III, n38 released a report concerning pornography entitled "Attorney General's Commission on Pornography: Suggestions for Citizen and Community Action and Corporate Responsibility." n39 In direct legislative response to the Attorney General's report, Congress enacted a statute requiring producers of pornographic films to create and maintain records of the identities and ages of all performers to aid law enforcement in combating child pornography. n40 Currently, most adult websites display notices and disclaimers on their home page stating that their website complies with this statute. n41
 [*412]  In another direct legislative response to a United States Supreme Court decision, Osborne v. Ohio, n42 Congress passed the Child Protection Restoration and Penalties Enhancement Act of 1990 ("1990 Act"). n43 The 1990 Act made the possession of "3 or more books, magazines, periodicals, films, video tapes, or other matter which contain any visual depiction ... of a minor engaging in sexually explicit conduct" a crime punishable by incarceration of up to fifteen years. n44 The 1990 Act specifically excluded as a punishable offense the possession of materials containing words and not visual depictions. n45
The 1977, 1984, and 1990 Acts all involved obscenity prohibitions related to real children. n46 In 1996, the United States Senate held hearings on the reformation of obscenity laws in light of new technology. n47 Their findings resulted in the passage of the 1996 Act. n48 The Senate found that new computer technologies allowed fake visual depictions to be made of child pornography that were indistinguishable from actual child pornography ("digital child pornography"). n49 Additionally, the Senate found that images of real children, even in non-pornographic settings, could be altered so that it appeared that the children were engaged in sexual acts ("morphed pornography"). n50
The Senate found these digitally created and morphed images worthy of regulation and prohibition for several reasons, including: 1) morphed or digital pornography could be used to seduce real children into sexual activity; 2) morphed or digital pornography  [*413]  could be "used by pedophiles and child sexual abusers to stimulate and whet their own sexual appetites"; 3) morphed and digital images would make the enforcement of child pornography laws very difficult because law enforcement personnel would be unable to distinguish between fake/altered images and real images of child pornography; and 4) morphed and digital images are used in trade for real images of child pornography, thereby supporting the marketplace for actual child pornography. n51
In light of these findings, Congress passed the 1996 Act, which prohibited child pornography where "such visual depiction is, or appears to be, of a minor engaging in sexually explicit conduct" n52 and "has been created, adapted, or modified to appear n53 that an identifiable minor is engaging in sexually explicit conduct." n54 These new provisions effectively prohibited both morphed and digital images of child pornography under threat of steep jail sentences of up to ten years for possession and thirty years for distribution. n55
The 1996 Act's provisions prohibiting digital pornography were effectively held to be unconstitutional in the United States Supreme Court decision n56 Ashcroft v. The Free Speech Coalition. n57 The day the Supreme Court announced the Free Speech Coalition decision, Senator Orrin G. Hatch, a former Mormon Bishop and current Utah Senator, n58 issued a press release n59 stating his disappointment with  [*414]  the Court's decision. n60 Senator Hatch further stated that he would "craft new legislation" to reverse the Court's decision in Free Speech Coalition. n61
Congress eventually passed the PROTECT Act. n62 The PROTECT Act deleted the 1996 Act's problematic "is, or appears to be, of a minor" language and substituted it with "is, or is indistinguishable n63 from ... a minor." n64
Currently, federal statutes prohibit the following with respect to child pornography: 1) visual depictions, even if they are not obscene; n65 2) the manner in which pornography is produced, in that records must be kept of the identities and ages of all participants; n66 3) mere possession; n67 4) morphed child pornography by way of the 1996 Act; n68 and 5) digital child pornography by way of the PROTECT Act. n69
IV. History of Case Law Involving Pornography

A. Definition of Obscenity
 
The United States Supreme Court has long battled the competing and contentious values between the First Amendment's free speech  [*415]  provisions and the government's need to regulate obscene materials, specifically child pornography. n70 The tension between these competing values has been very difficult to judicially placate.

The Court has long recognized, as held in the 1942 case Chaplinsky v. New Hampshire, that "free speech is not absolute at all times and under all circumstances." n71 The Chaplinsky Court stated in dictum that "lewd and obscene" speech may not necessarily enjoy First Amendment protection. n72
It took the Court fifteen years after Chaplinsky to specifically decide if obscene materials were protected by the First Amendment. n73 The Court found in Roth v. United States that the First Amendment did not protect obscene materials. n74 The Roth holding begs the bigger and more elusive question: What images are obscene?

In Roth, the Court determined that obscenity meant "whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appealed to [the] prurient n75 interest." n76 This obscenity definition was troubling,  [*416]  and did little to clarify this area of law; the Court spent the next sixteen years unsatisfactorily trying to utilize this definition. n77 The most candid expression of the Court's exasperation in developing a workable obscenity definition came from the words of Justice Stewart's concurrence in Jacobellis v. Ohio n78 where he wrote, in an oft-quoted statement, that while he may not be ever able to intelligibly define obscenity, "I know it when I see it ... ." n79
In 1973, a majority of the Court in Miller v. California refined the Roth definition of obscenity, n80 ruling that an image is obscene and not worthy of First Amendment protection based on the following:


 
(a) whether "the average person, applying contemporary community standards" would find that the work, taken as a whole, appeals to the prurient interest; (b) whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law; and (c) whether the work, taken as a whole, lacks serious literary, artistic, political, or scientific value. n81
 

B. Definition of Obscenity as it Relates to Actual Children
 
The Court's view of mere possession of pornographic materials depends on whether the images are simply obscene or if the images contain child pornography. In a 1969 case, the Court held that mere private possession of obscene materials by an adult may not  [*417]  be made criminal. n82 The Court reasoned that "if the First Amendment means anything, it means that a State has no business telling a man, sitting alone in his own house, what books he may read or what films he may watch." n83 However, the Court felt the interests of children outweighed any First Amendment right relating to the possession of child pornography. n84 In Osborne, the Court held that the reason to ban the mere possession of child pornography was to "protect the victims of child pornography [and] to destroy a market for the exploitative use of children." n85
The Court's enlightened approach in favoring child protection over First Amendment free speech rights is exemplified in New York v. Ferber. n86 In Ferber, the Court was asked to uphold a New York State statute banning the distribution of child pornographic images, even if those images were not, pursuant to Miller, n87 obscene. n88 The particular images under review were of young boys masturbating. n89 These images, if depicting adult males, would not have been obscene under New York State law. n90
The Ferber Court held that "the prevention of sexual exploitation and abuse of children constitutes a government objective of surpassing importance." n91 Harm comes to children in the production, distribution and continued existence of the pornographic images. n92 The Court noted, "the use of children as subjects of pornographic materials is harmful to the physiological,  [*418]  emotional, and mental health of the child." n93 Additionally, the images are a permanent record of the physiological and emotional harm done to the child, which "is exacerbated by their circulation." n94
The Ferber opinion stated that public policy demands that children not be exploited by production of these pornographic images and that consideration alone overrides any First Amendment concerns. n95 The Ferber court found additional justification for their holding in that: 1) the distribution of child pornography is related to sexual abuse of children; n96 2) mere commerce in child pornography perpetuates an economic incentive to continue the production of child pornography; n97 and 3) there is no redeeming value in child pornography - it is unworthy of protection. n98
C. Definition of Obscenity as It Relates to Digital or Morphed Child Pornography
 
A variety of plaintiffs, including: The Free Speech Coalition; n99 a publisher of books dealing with nudism; and individual erotic artists and photographers, commenced a pre-enforcement challenge n100 to the 1996 Act in federal district court. n101 The plaintiffs collectively argued that the 1996 Act prohibited constitutionally protected speech, was impermissibly vague and  [*419]  overbroad, and constituted objectionable "content-specific regulations and prior restraints on free speech." n102 The district court n103 decided the case on cross motions for summary judgment, holding that the 1996 Act "met constitutional standards and was therefore constitutional as written." n104
The plaintiffs appealed the district court's decision to the United States Court of Appeals for the Ninth Circuit ("Ninth Circuit"). n105 In a de novo review of the district court's ruling, the Ninth Circuit reversed the district court, holding that "criminalizing all visual depictions" that did not involve real children ran afoul of the First Amendment. n106 Judge Ferguson authored a spirited dissent, finding that the legislature had provided sufficient evidence of digital pornography's harm to children in general, as opposed to the specific child involved in the production of the pornographic material, and that the 1996 Act's language was not substantially overbroad or vague. n107 The Ninth Circuit denied an en banc rehearing. n108
In January 2001, the United States Supreme Court granted the government's petition n109 for certiorari. n110 Over twelve amicus curiae briefs were filed in this vigorously contested litigation, including briefs from: the National Center for Missing & Exploited Children (in support of the government); n111 a coalition of thirty-  [*420]  seven states and territories; n112 and the American Civil Liberties Union (in support of the Free Speech Coalition). n113 In a 6-3 decision, the Supreme Court struck down the prohibitions against digital pornography contained in the 1996 Act. n114 The Free Speech Coalition opinion dealt only with the constitutionality of digital pornography; the Coalition did not challenge morphed pornography, and the Court did not consider it." n115 However, the Court stated in dictum that morphed pornography might implicate the interests of real children and perhaps could be prohibited by the 1996 Act. n116
In Free Speech Coalition, the Court stated its general rule that pornography can be banned only if it is obscene under Miller, n117 but that under Ferber, n118 all child pornography can be constitutionally outlawed. n119 Here, though, the Court was asked to uphold the 1996 Act, which prohibited computer generated images that "[were], or appeared to be, of a minor engaging in sexually explicit conduct." n120 The Court postulated that while its goal was the prohibition of digital pornography, the new law also potentially banned a "Renaissance painting depicting a scene from classical mythology" or perhaps a Hollywood movie using a performer who "appeared to be" a child. n121
 [*421]  While acknowledging the legislative rationale for a law that did not immediately implicate the interest of real children, n122 the Court nevertheless held that the government's reliance on Ferber's heightened standard of scrutiny for child pornography was misplaced. In Ferber, the danger to children was real since actual children were being harmed in the production of the pornography. n123 However, in Free Speech Coalition, there was no harm to actual children as the pornographic images were fictitious. n124 Moreover, the potential harm to real children was only speculative and there was only an "unquantified potential for subsequent criminal acts." n125 Indeed, in the Ferber decision, the Court speculated that virtual or substitute images may be an appropriate alternative when pieces of artistic work need an actor or actress who appears to be young. n126
The Court rejected the government's position that the 1996 Act must stand because digital pornography was used by pedophiles to seduce children. n127 The Court noted that there were many other items that seduce children, n128 but that could not be banned simply because the objects could be used in a nefarious fashion. n129 Thus, to suppress speech, any ban must be narrowly drawn so as not to prohibit conduct or speech that is otherwise not subject to restriction. n130
The Court also rejected the government's argument that digital  [*422]  pornography "whets the appetites of pedophiles," n131 noting American jurisprudence does not uphold regulations seeking to control a person's thoughts as opposed to their actions. n132 Likewise, the Court rejected the petitioner's argument that digital pornography promoted economic commerce in child pornography. n133 This argument was rejected as being nonsensical. n134 If digital pornography were truly indistinguishable, then child pornographers would not use real children and risk the severe punishments that attach to child pornography. Instead, child pornographers would only use digital pornography, causing the market for real child pornography to disappear and the attendant harm to children to be eliminated. n135 Finally, the Court rejected the argument that digital pornography made it difficult for law enforcement authorities to prosecute those who use real children in pornographic images. n136 The Court noted that the Constitution required that the "possible harm to society in permitting some unprotected speech to go unpunished was outweighed by the possibility that protected speech of others might be muted." n137 It was the government's burden to prove the particular speech was illegal, not the burden of the "accused to prove the speech was lawful." n138 Thus, the 1996 Act, as written, impermissibly shifted the burden of proof. n139
In dissent, Chief Justice Rehnquist and Justice Scalia found the 1996 Act constitutional as written. n140 They argued that the statute's definition of "sexually explicit conduct" n141 would limit the  [*423]  applicability of the 1996 Act to the odious Ferber n142 conduct, which was void of merit and unworthy of constitutional protection. n143 The dissent further argued that the need for child pornography laws was compelling and a narrow reading of the 1996 Act was "not offensive to the First Amendment." n144
D. Summary of the Current State of the Law for Child Pornography
 
In the immediate aftermath of Free Speech Coalition, Senator Hatch and his fellow legislators enacted the PROTECT Act. n145 Currently, morphed pornography n146 is banned by the provisions of the 1996 Act and digital pornography is prohibited by the PROTECT Act. n147
V. Are the Prohibitions Against Morphed Pornography as Contained in the 1996 Act Constitutional?
 
Adjudication of the constitutionality of prohibitions against morphed pornography has not occurred in any United States federal court. In Free Speech Coalition, the respondents did not challenge the morphed pornography provisions of the 1996 Act. n148 Accordingly, the Court did not consider the issue. n149 However, had the Court considered the issue, or if it is considered in the future, they would likely find that the 1996 Act's provisions could constitutionally prohibit morphed pornography.

Morphed child pornography can conceivably be accomplished in a number of ways. n150 The first way is digitally adding anatomical  [*424]  features to an otherwise innocuous existing image of a child. For example, a typical picture of a father and daughter hugging could be perversely altered to show a sexual act. The second method is to take a posed picture of a child and, digitally, add anatomical features or remove clothing. n151 The third and fourth ways are to take a pornographic image of a child and remove any identifying features (such as digitally altering the face) or taking a pornographic image of an adult and swapping the face with that of a minor.

In Free Speech Coalition, the Court found that, in digital imaging, there was no actual harm to real children. n152 However, in any form of morphed pornography there is a clear harm to children, harm akin to that found in Ferber and Osborne. n153 In morphed pornography images, where a child is innocuously posed with the intent of later digitally altering the image to make it pornographic, the child model is still under the direction of a lecherous photographer or videographer. The Ferber Court found that process to be harmful to the well being of children. n154 Even in situations of morphed pornographic, where child and photographer are never in contact, a morphed, digitally altered picture would still exist. This Ferber-type "permanent record" of pornography is  [*425]  equally as harmful to a child's welfare and is further exacerbated by the continued circulation of the offending images over traditional print media and the Internet. n155
Moreover, the morphed pornographic images lead to sexual abuse of children, provide economic incentive to continue child pornography, and have no redeeming social value. n156 Since there is harm to a child based on the above factors, the Court should have no qualms about finding the 1996 Act's prohibitions against morphed pornography constitutional. The harm that the 1996 Act sought to prevent outweighed the First Amendment's guarantees, and the legislation was narrowly tailored to achieve that end.

VI. Are the Prohibitions Against Digital Pornography as Contained in the PROTECT Act Constitutional?
 
When the Court found the prohibition against digital pornography to be unconstitutional, n157 Congress immediately passed the PROTECT Act, which removed the problematic "is, or appears to be, of a minor" language regarding digital pornography, and substituted it with "is, or is indistinguishable n158 from ... a minor." n159 The PROTECT Act sought to mollify the Court's concerns that the prohibitions against digital pornography were overbroad and covered constitutionally protected speech.

The "indistinguishable from" language of the PROTECT Act is more narrowly tailored from a constitutional point of view than the "is, or appears to be, of a minor" language of the 1996 Act. However, the "indistinguishable from" language could be found to be constitutionally offensive. The Court would likely strike down the statute once again as being overly broad.

The new "indistinguishable from" terminology goes a long way  [*426]  towards eliminating a whole group of activity that clearly does not harm children, but would nevertheless subject a person to criminal prosecution for child pornography. The new terminology explicitly excludes from its definition those images that are "drawings, cartoons, sculptures, or paintings." n160 For example, if a clearly animated film were produced that contained scenes of child pornography, such conduct, even though morally repulsive to the vast majority of adults, would not be subject to criminal sanction because the conduct is specifically excluded. n161 These exclusions are consistent with the Free Speech Coalition requirement that there be harm to real children in order to prohibit the conduct and not run afoul of the First Amendment. Likewise, the new exclusions explicitly eliminate other visual media that do not directly implicate the interests of real children. n162
However, the PROTECT Act's new "indistinguishable from" language does little to exclude otherwise legal activity from being included within the ambit of prohibited activities - for example, when the director of a feature film needs an actress to depict a teenager engaged in sexual activity. n163 If the director were to use an actress over the age of eighteen, but who appeared to be younger, the director and all involved with the film could be subject to the substantial incarceration penalties of the PROTECT Act because an ordinary and reasonable person could believe that an actual minor was engaged in sexually explicit conduct. Notably, this would be the effect that the director of the film intended. This exemplifies that the PROTECT Act is once again overbroad in its actual application and therefore will likely not stand the United States Supreme Court's constitutional scrutiny. The Court would likely strike down the PROTECT Act as it struck down the 1996  [*427]  Act in Free Speech Coalition for being overly broad. n164
Moreover, the "indistinguishable from" prohibition language will once again capture purely digital child pornography in its grasp. If a production of a completely digital child in a pornographic act was of such high quality that "an ordinary person viewing the depiction would conclude that the depiction was of an actual minor engaged in sexually explicit conduct," it would be a criminal act. However, the Court held in Free Speech Coalition, without the attendant harm to actual children, this new Congressional mandate was overbroad. n165 Since there is no actual harm to children that trumps First Amendment considerations, the law cannot be held to be constitutional.

The "indistinguishable from" language of the PROTECT Act provides some safe harbor for certain visual mediums (cartoon, drawings, etc.) but it does little to distinguish between real and digital child pornography and pornography whose performers look like children, but in reality are not. When the courts rule on the issue, the PROTECT Act will likely meet the same result as the 1996 Act and be found unconstitutional.

VII. Conclusion
 
Questions considered by the Court involving the First Amendment are some of the most emotional and problematic ones. Speech that the vast majority of reasonable citizens would consider hurtful, offensive, or despicable is nevertheless protected by our Constitution. This includes cross-burning, n166 offensive language, n167 and Nazi demonstrations. n168 In general, it has been very difficult to  [*428]  regulate pornography; locales can only regulate pornography that violates the community standards test set forth in Miller. n169 We have seen that when the subjects of the pornography are children, the state's desire to prevent actual harm to real children outweighs the infringement of some First Amendment rights and that pornographic images of children can be regulated even if they are not inherently obscene under Miller. n170 However, like most statutes that seek to infringe a First Amendment right, any statute seeking to regulate child pornography must be narrowly tailored.

Advances in technology have allowed various forms of advanced digital imagery to take place. Our legislators have responded to this by trying to regulate these new forms of pornography. However, the regulators will fail and they regrettably must fail. Digital child pornography simply does not implicate the interests of real children and, therefore, while offensive, absent some compelling reason, cannot be used to infringe upon our First Amendment rights. There is more room for regulation with morphed pornography, as that form of digital manipulation implicates the interests of real children. The PROTECT Act is simply the 1996 Act restated, and when that legislation is litigated in the courts, it too will probably be found to be unconstitutional.

As a society, we pay a high price for our First Amendment rights. We must put up with cross-burnings, parades by groups whose mere existence is repugnant to persons of goodwill, offensive language on t-shirts, and now digital child pornography. The price is high, but the value of living in a society with free speech is even higher.

As Justice Kennedy most prolifically said when he delivered the opinion of the Court in Free Speech Coalition, "First Amendment freedoms are most in danger when the government seeks to control thought or to justify its laws for that impermissible end. The right to think is the beginning of freedom, and speech must be protected from the government because speech is the beginning of thought." n171
 [*429] 
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