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Pornography & obscenity


Pornography refers to material dealing with sex designed to arouse its readers or viewers. Webster’s Dictionary defines “pornography” as “writings, pictures, etc. intended primarily to arouse sexual desire.”


There are two types of pornography that receive no First Amendment protection — obscenity and child pornography. The First Amendment generally protects pornography that does not fall into one of these two categories — at least for adult viewers. Sometimes, material is classified as “harmful to minors” even though adults can have access to the same material.  Even a 1986 Attorney General Commission Report on Pornography said that “not all pornography is legally obscene.” The question becomes what types of pornography cross the line into the unprotected categories of obscenity and child pornography. Or to put it another way, courts often struggle with whether pornography is too “hard core.”


Obscenity remains one of the most controversial and confounding areas of First Amendment law. U.S. Supreme Court justices have struggled mightily through the years to define it. Justice Potter Stewart could provide no definition in Jacobellis v. Ohio other than exclaiming: “I know it when I see it.” In that 1964 decision, Stewart also said that the Court was “faced with the task of trying to define what may be indefinable.”  Justice Hugo Black expressed his frustration with determining whether certain pornography could be prohibited under the First Amendment when he wrote in Mishkin v. State of N.Y.: “I wish once more to express my objections to saddling this Court with the irksome and inevitably unpopular and unwholesome task of finally deciding by a case-by-case, sight-by-sight personal judgment of the members of this Court what pornography (whatever that means) is too hard core for people to see or read.”

After grappling with the obscenity problem in many cases during the late 1950s and early 1960s, the Supreme Court laid out “basic guidelines” for jurors in obscenity cases in its 1973 decision Miller v. California. These include:

· 

Whether the average person, applying contemporary community standards, would find that the work, taken as a whole, appeals to the prurient interest.

· 

Whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law.

· 

Whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value.

The Court reasoned that individuals could not be convicted of obscenity charges unless the materials depict “patently offensive hard core sexual conduct.” This means that many materials dealing with sex, including pornographic magazines, books, and movies, simply do not qualify as legally obscene.  Even more fundamentally, nudity does not equal obscenity. The Supreme Court recognized this in Jenkins v. Georgia, when it ruled that the film “Carnal Knowledge” was not obscene. Justice William Rehnquist wrote in that 1974 case that “nudity alone is not enough to make material legally obscene under the Miller standards.”


Child pornography Another type of pornography that receives no First Amendment protection is child pornography. In 1982, the Supreme Court ruled in New York v. Ferber that states could prohibit child pornography even if somehow the material in question did not meet the Miller obscenity standard. The high court noted that a work taken as a whole could have serious artistic value but also “embody the hardest core of child pornography.”

The high court determined that the state had a compelling interest to prevent the sexual exploitation of minors in the making of child pornography. The Court called such an interest one of “surpassing importance.” The Court did recognize that child-pornography laws could be applied in a heavy-handed way: “Like obscenity statutes, laws directed at the dissemination of child pornography run the risk of suppressing protected expression by allowing the hand of the censor to become unduly heavy.”


In the 1990 case Osborne v. Ohio, the high court ruled that a state could punish even the private possession and viewing of child pornography. The defendant argued that the state was punishing a thought crime, but the majority of the Court disagreed. “Rather, Ohio has enacted … [the law] … in order to protect the victims of child pornography; it hopes to destroy a market for the exploitative use of children.”


Not all child pornography statutes are immune from First Amendment challenge. In April 2002, the Court struck down two provisions of the 1996 Child Pornography Prevention Act in Ashcroft v. Free Speech Coalition.  CPPA expanded the definition of child pornography to include “any visual depiction” that “is, or appears to be, of a minor engaging in sexually explicit conduct.” The other challenged provision banned any sexually explicit material that is advertised or promoted in a way that “conveys the impression” that a minor is engaging in sexually explicit conduct.


In other words, the “appears to be a minor” and “conveys the impression” clauses of the CPPA classified certain material as child pornography even though no actual minors were involved. The government asserted that it needed these provisions to target so-called “virtual child pornography.” The government argued the law was needed to keep pace with technology — that it was becoming harder to determine if certain images contained pictures of actual children.


However, the majority of the Court was bothered by the breadth of the language in CPPA. The justices noted that the law could theoretically be applied to certain Hollywood movies that use youthful adult actors in sexual scenes or even to Renaissance paintings. The Court noted that CPPA “proscribes a significant universe of speech that is neither obscene under Miller nor child pornography under Ferber.”


Congress responded to the Court’s decision in Free Speech Coalition by passing the Prosecutorial Remedies and Other Tools to end the Exploitation of Children Today Act of 2003, better known as the PROTECT Act. The purpose of the law was to “restore the government’s ability to prosecute child pornography offenses successfully.” Prosecutors and legislators warned about the ability of defendants in child-porn cases to raise the “virtual child porn defense,” arguing that the images in question did not contain pictures of actual minors.


A February 2003 Senate report on the PROTECT Act said prosecution of child pornography became more difficult for prosecutors because of the Free Speech Coalition ruling. “Many prosecutions, in fact, were dismissed,” the report stated. “And even the prosecutions that remain have been significantly and adversely affected by the decision because prosecutors need to devote significantly more resources to each child pornography case than ever before.”


The PROTECT Act, which was signed into law in April 2003, amended child- pornography laws in several ways. First, it created a new definition of child pornography to include pornographic pictures of children that are “virtually indistinguishable” from actual children. It also requires defendants to prove that the images they possess or distribute were not made with and do not depict actual children.


The PROTECT Act also created a new pandering offense by prohibiting offers to sell, trade or buy material purported to depict actual or obscene child pornography. The Supreme Court rejected a First Amendment challenge to this pandering provision from constitutional challenge in U.S. v. Williams (2008).  “Offers to engage in illegal transactions are categorically excluded from First Amendment protection,” the Court wrote. “Offers to deal in illegal products or otherwise engage in illegal activity do not acquire First Amendment protection when the offeror is mistaken about the factual predicate of his offer.” (See also “Virtual child pornography.”)

